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OPINION AND ORDER

The appellant petitions for review of the September 9e

1992 initial decision that sustained her removal. For the

reasons discussed below, we find that the petition does not

meet the criteria for review set forth at 5 C.F.R.

§ 1201.115, and we therefore DENY it. We REOPEN this appeal

on our own motion under 5 C.F.R. § 1201.117, however, and

AFFIRM the initial decision as MODIFIED by this Opinion and

Order, still SUSTAINING the agency's removal action.
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BACKGROUND

The agency removed the appellant from the position of

Postmaster at the agency's Sweet Home Post Office, Sweet

Home, Arkansas (the Facility), effective May 1, 1992, based

upon charges ofs (1) Falsification of tine records? and

(2) misconduct. See Initial Appeal File (IAF), Tab 9,

Subtabs 3-4, The agency alleged under the falsification

charge that, on 26 days in 1989, the appellant falsely

indicated on Facility time cards that Yolanda Stewart (a

part-time Postmaster Relief of the Facility and the

appellant's daughter), was "'clocked in" at the Facility when

Stewart was actually working her regular shift at the

Arkansas Highway and Transportation Department (AHTD). Id.,

Subtafo 4. Under the aisconduct charge, the agency asserted,

inter alia, that en March 3, 1992; (A) The Facility was

found unlocked and unattended at approximately 12;05 p.m.;

(B) $340075 worth of stamps were found unsecured on top of

the appellant's desk and 3,000 blank money orders were found

unsecured on top of a safe; (C) deliverable mail was

discovered in a locked cabinet in the appellant's office;

and (D) an outdated money order imprinter and 2,200 outdated

blank money orders that should have been returned to the

agency in Washington, B.C., were uncovered during a clean-up

of the Facility. Id.

The appellant timely petitioned for appeal of the

agency's action and contended, inter alia, that the agency

committed harmful error and that the removal action



constituted discrimination on the basis of sex and race

(Black). See IAF, Tabs 1, 11. She requested a hearing in

her appeal. Id.9 Tab 1.

The agency responded in opposition to the petition for

appeal. See IAF, Tab 9. As evidence in support of the

charge of falsification of time records, the agency

submitted copies of Stewart's Facility time cards and

proffered Diane Keene, Stewart's former supervisor at the

AHTD, to testify concerning Stewart's employment and

attendance at the AHTD. The agency also requested Carol

Anna Ward, a secretary at the AHTD, to testify concerning

the AHTD's timekeeping procedures and a summary that she

made of Stewart's attendance in 1989, Id., Tab 12 and

Subtab 2, Exhibits 1, 2.

Although not memorialised by the administrative judge,

it is apparent that the parties held a telephonic prehearing

conference on July 24, 1992, 1 week before the scheduled

date of the hearing, at which the appellant made her first

request for Donald Creer* a former AHTD employee and

Stewart's co-worker, as a rebuttal witness to the testimony

of Keene and Ward. 5se IAF, Tab 17 at 1-2 and Tab 18 at 2.

According to the parties, the administrative judge denied

her request because Creer's proffered testimony was *too

speculative,* Id., Tab 17 at 2 and Tab 18 at 1. The

appellant filed a July 24, 1992 objection to the ruling,

alleging that Creer possessed personal knowledge that

Stewart did not complete full work shifts at the AHTD on
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numerous occasions in 1989, and that those occasions

coincided with days when Stewart was working at the

Facility. ,She claimed that Creer's testimony would support

her contention that Keene, who recorded Stewart's time and

attendance, would be biased in her testimony about Stewart's

work hours. She also contended that the administrative

judge should be required to resolve the credibility dispute

between her witnesses and those of the agency that would

result from Creer's testimony. The appellant concluded that

the administrative judge's ruling constituted error and a

deprivation of her due process rights. Id., Tab 17 at 1-2.

The agency responded to the appellant's pleading, claiming

that she should not be allowed to call Creer because the

parties had sufficient time to submit their witness lists,

Creer's testimony was not relevant or necessary and, if the

appellant's belated request were granted by the

administrative judge, it would impose an undue burden on the

agency to prepare its case. Id., Tab 18 at 1-2.

At the hearing, the appellant clarified her request for

Creer. She argued that Stewart earned overtime at the AHTD

and that Keene would allow her to use *comp time* and "flex

time* to leave vork, apparently in violation of AHTD

practices, and therefore the AHTD's time records did not

accurately depict the actual hours that Stewart spent at the

AHTD. See Hearing Tape 1, Side A. In response, the

administrative judge found thats The agency's falsification

charge was based on the AHTD's time records and therefore
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the veracity of Keene's testimony was a secondary issue? the

appellant requested Creer within 1 week of the hearing even

though the accuracy of the AHTD records had always been at

issue in the appeal? and the appellant's representations did

not establish that Creer was a necessary witness. Based on

these findings, the administrative judge denied the

appellant's request and also the agencyfs motion for

sanctions. Id. The appellant objected on the record to the

administrative judge's witness ruling. Jtif.

The administrative judge found in the initial decision

that the agency proved 25 of the 26 charged specifications

that the appellant falsely indicated on time cards that

Stewart was working at the Facility when Stewart was

actually working at the AHTD, including the date of Friday,

November 10, 1989, which the appellant contended was a legal

holiday. In reaching this determination, the administrative

judge considered Ward's testimony that Stewart was permitted

to hold a job outside the AHTD and that she could earn

overtime at the AHTD, but that no provision existed for an

employee to work *eomp time* and there were no flexible work

schedules a t>v% MI1D. See Initial Decision at 4-5. The

administrative judge also noted Keene's testimony that she

never allowed Stewart to leave early so that she could go to

work at the Facility and that she adamantly denied she ever

allowed Stewart to leave early in lieu of "comp time.* Id.

at 5-6. The administrative judge found that Keene and

Ward#s testimony concerning the leave policy at the AHTD was
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internally consistent, direct, straightforward, and

factually certain. The administrative judge also found

their testimony more credible than that of the appellant and

of Stewart, who testified that she and Keene had agreed to

her having flexible hours when she was hired at the AHTD.

Accordingly, the administrative judge concluded that the

agency proved the falsification charge by preponderant

evidence. Id. at 8-10.

The administrative judge found further that the agency

proved every specification under the misconduct charge

except its specification that the appellant should have

returned the outdated money order imprinter with outdated

blank monsy orders to the agency. JdL at 10-17. The

administrative judge also found that the appellant did not

bear her burden of proving her affirmative defenses, id. at

17-20, and that the penalty of removal promoted the

efficiency of the service and was within the tolerable

bounds of reasonableness. Jd. at 20-22.

The appellant has filed a timely petition for review of

the initial decision. See Petition for Review File (FRF),

Tab i. The agency has responded in opposition to her

petition.1 Jd.f Tab 4.

1 The agency^ asserts in part that, subsequent to the
issuance of the initial decision, the appellant entered into
a pre-trial diversion program in lieu of the issuance of a
criminal complaint by the U.S. Attorney, and that her
actions supported the administrative judge's finding on the
falsification charge. The agency submits documents
concerning the appellant's entry into the pre-trial
diversion program. Jd., Tab 4. The appellant has filed a



ANALYSIS

The administrative -judge did not abuse her discretion bv

denying Creer as a witness.

On petition for review, the appellant renews her

contentions below that the administrative judge abused her

discretion by denying the appellant's request to call Creer

as a rebuttal witness, because Keens's testimony was biased

and Stewart's leave practices were not reduced to writing in

any AHTD documents. She argues that Creer's proffered

testimony concerning the falsification charge was relevant,

material, and nonrepetitious. She also asserts that, "but

for" the administrative judge's ruling on Creer, the

administrative judge would not have forr.fl that the agency

proved the falsification charge by preponderant evidence.

See PRF, Tab 1 at 5-10. In support of her assertions, the

appellant submits for the first time on review a July 31,

1992 sworn statement from Creer, in which he asserts that:

He witnessed Stewart *ask to leave work early* on many

occasions while employed at the AHTD? Stewart made an effort

to leave early whenever supervisor Diane King was absent?

reply in which she states that the agency's arguments are
misleading, that she withdrew her application to the pre-
trial diversion program when she learned that her enrollment
was contingent on her admitting guilt to the falsification
charge, and that the U.S. Attorney has declined at this time
to prosecute her* She submits evidence in support of her
reply. Id., Tab 5. She has further supplemented her
arguments with additional exhibits. Id., Tabs 6-7. Based
on the appellant's submissions, the agency has withdrawn its
arguments regarding the appellant's enrollment in the
pre-trial diversion program. Id., Tab 8. Accordingly, we
will not consider this matter further.
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and he does ''not recall any specific dates.* Id, t Exhibit

A. The appellant also submits for the first time an

October 19, 1992 declaration from Dianna E. Brown, who

allegedly worked with Stewart at the AHTD. See PRF, Tab 3,

Exhibit B. Brown asserts that: She witnessed conversations

between Keene and Stewart about Stewart having to leave work

early for another job; and Keene would allow Stewart and

Brown leave for appointments without "docking" time (i.e.,

"if we had a doctor's appointment at 4:00 p.m., we could go

and not come back") , because the amount of time that the

employees took off did not justify the paperwork involved „

The appellant's arguments on petition for review

express her mere disagreement with the administrative

judge's fact findings and rulings on the timeliness,

relevance, and materiality of her proffer of Creer's

testimony, and do not warrant further review by the Board.

See leaver v. Department of the Navy, 2 M.S.P.R. 129, 133-34

(1980), review defied, 669 F.2d 613 (9th Cir. 1982) (per

curiam) . Moreover, the Board need not consider Creer's

July 31, 1992 sworn statement and Brown's October 19, 1992

declaration because the appellant makes no showing that this

evidence was previously unavailable to her before the close

of the record below despite her due diligence. See Avansino

v, U.S. Postal Service, 3 M.S.P,R0 211, 214 (1980).

Even upon consideration of the appellant's arguments

and evidence, we find that the administrative judge did not
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abuse her wide discretion to control the proceedings before

her. See Loots v. Department of the Air Force, 42 M.S.P.R.

571, 579 (1989). Concerning the timeliness of the

appellant's request for Creer, we agree with the

administrative judge's implicit finding that, because the

accuracy of Stewart's time records was always at issue in

this appeal, the appellant should have been aware of and

prepared for testimony on that issue. See Hearing Tape 1,

Side A9 Further, the administrative judge informed the

appellant in a June 22, 1992 order and notice of hearing and

prehearing conference that, in presenting evidence at the

hearing, the parties would be limited to their prehearing

submissions except for good cause shown, and that witnesses

not listed in the prehearing submission were usually not

allowed to testify. See IAF, Tab 8. Despite these

warnings, the appellant, who enjoyed an extension of time

from July 7 to July 15, 1992, to file her prehearing

submissions, delayed her request for Creer until July 24,

1992, 1 week prior to the scheduled hearing. Id., Tabs 8,

10, 11, 13, 17. Accordingly, we find that the

administrative judge did not abuse her discretion by

excluding Creer on the grounds of timeliness. See Hearing

Tape 1, Side A; 5 C.F.R. § 1201.41(b); Loots, 42 H.S.P.K.

at 579.

The administrative judge also has broad authority to

exclude -testimony she considers irrelevant, immaterial, or

repetitious. See Davis v. Office of Personnel Management,
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43 M.S.P.R. 340, 343, affc?, 918 F.2d 944, 946 (Fed. Cir.

X990)«, We concur in the appellant's argument that evidence

showing that Keene and Stewart had arranged a flexible work

schedu^a for Stewart (whether permitted under AHTD leave

procedures or not), would be relevant to the falsification

charga, However, there is no indication that such an

arrangement existed. While Creer asserts that Stewart

frequently asked to leave work early, he does not indicate

that Keene granted Stewart's requests, much less that the

two had an arrangement allowing Stewart to leave work early

on a regular basis. See PRF? Tab 1, Exhibit A. Further,

Creer's admitted inability to recall any specific days when

Stewart asked to leave belies the appellant's proffer below

that Creer would testify that Stewart's early departures

from the AHTD coincided with the days that she was working

at the Facility. Id.i IAF, Tab 17 at 1-2. Thus, the

administrative judge correctly found that Creer's testimony

was too speculative. See IAF, Tab 17 at 2 and Tab 18 at 1,

Accordingly, we reject the appellant's argument that, "but

tor19 the administrative judge's exclusion of Creer, she

would have found in the appellant's favor on the

falsification charge. Further, because Creer's statement

does not indicate that a flexible leave policy existed

between Keene and Stewart, there is no evidence to conclude

that Keene's testimony was biased in order to conceal that

she made such an arrangement with Stewart in violation of

the AHTD's leave procedures. Finally, we note that Brown's
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declaration that she witnessed conversations between Keene

and Stewart about Stewart needing to leave early for her

ot'.hsr job similarly .fails to show that Keene regularly

allowed Stewart to leave work before her regular work hours

elapsed. See PRF, Tab 3, Exhibit B.

The falsification charge is supported .by preponderant

evidence»

The agency alleged under one specification of the

falsification charge that the appellant recorded Stewart

being at the Facility from approximately 7; 00 a.m. to

5*00 p.m. on November 10, 1389, while Stewart was

simultaneously ĉlocked on* at the AhTD from 8:00 a.m. to

4:30 p.m. on November 10. See IAF, Tab 9f Subtab 4? Initial

Decision at 2-3. In the initial decision, the

administrative judge discussed the appellant's contention

and Stewart's testimony that this specification was

groundless because the agency's summary of Stewart's hours

did not show that November 10 was Veterans Day, a legal

holiday. The administrative judge acknowledged the apparent

discrepancy in the summary of Stewart's hours, but

nonetheless found that the summary accurately showed when

Stewart was in a dual pay status on November 10, and found

the specification proven* See Initial Decision at 7-8. The

appellant argues on review that if Stewart was in a pay

status at the AHTD because of the holiday she would have

been able to work at the Facility, and that the issue is not

whether Stewart was in a pay status at the AHTD, but whether



she actually worked at tJ: e Facility on November 10. She

claims that the administratl>e judge errid by failing to

take official notice that ; v mber 10 waa\ Veterans Day.2

See PRF, Tab 1 at 11-12,

We concur with the mppallcuit'B argument that the

administrative judge erred fry finding that the agency proved

the November 10, 1989 specification simply by showing that

Stewart was in a pay status at both of her jobs. See

Initial Decision at 8. The t-* .cation charge is based on

the assumption that the e_* > :it falsely indicated that

Stewart was ^clocked in* a\ cha F-oviity when Stewart wis

not? however, ve note Hirer f> r >R. .5 1201.64 <hat, beca*as%

Friday, November 10 was #. egal public holiday, s&e

5 U.S.C. § 6103, it is possible that Stewart could have

worked at the Facility while receiving a j>aid holiday from

the AHTD. Therefore* in the absence of any additional

evidence of record froa* the agency, we find that it is not

more likely true than untrue that the appellant falsified

Stewart's November 10 time record,, and thus the agency

failed to prove the specificatiorc oy the preponderance of

the evidence. See 5 C.F.R- § 1201.56(c) (2) ; Scroggins /.

U.S. Postal Service, 48 M.S.P.R. 558, 561 (1991). Ever?

2 In support of her argument, the appellant submits on
review an October B, 1992 statement from an AHTD personnel
officer who states that Veterans Day in 1989 was observed on
Friday, November 10. Se© PRF, Tab 1, Exhibit C. We will
not -r-consider this evidence because the appellant has not
established that it was previous}\ unavailable to her below
despite her due diligence. See Jlva/^'jBo, 3 M.S.P.R. at 214.



13

though the November 10 specification is unproven, however,

the administrative judge properly found that the agency

established 24 other occasions when the appellant falsified

Stewart's time records. See Initial Decision at 9-10,

Accordingly, be^ausft the November 10 specification is a

minor portion of the falsification charge and it does not

diminish the gravity of the appellant's proven misconduct,

we sustain the falsification charge. See Willis v.

Department of the Aray, 52 N.S.P.K. 9, 13 (1991).

The misconduct, charge is supported by preponderant evidence.

The appellant argues that the administrative judges

erred by finding that the agency proved the misconduct

charge by preponderant evidence. She repeats her testimony

below that she did not leave the Facility unlocked en March

3, 1992, because she normally locked the Facility doors when

leaving for lunch. See PRF, Tab 1 at 13-14. The

administrative judge considered this assertion but noted

that a county sheriff's department reported ;:hat the

Facility was discovered unlocked arid unattended on March 3,

and found the specification proven by preponderant evidence.

See Initial Decision at 10, 15, 17. In repeating arguments

that she raised before the administrative judge, the

appellant expresses her mere disagreement with the

administrative judge's findings in the initial decision, and

her arguments do not warrant further review. See Weaver,

2 M.S.P.R. at 133-34. Nor does the record reveal any basis
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for disturbing the administrative judge's determination that

the appellant left the Facility unlocked as charged.

The appellant also claims that the agency failed to

prove that she left deliverable mail in a locked cabinet in

her office. She states that Postmaster Relief Maggie

Taylor, who testified about events leading to the misconduct

charge, was responsible for the stamps left unsecured on the

appellant's desk and for the deliverable mail found in the

locked cabinet, in which she alleges Taylor purposely hid

some deliverable Treasury checks. The appellant argues that

Taylor was not a credible witness because there were

inconsistencies between her testimony and her March 4, 1992

written statement about the matter. See FRF, Tab 1 at

14-15. The administrative judge recognized the

inconsistencies between Taylor's testimony and her

March 4 statement in the initial decision, but found that

the appellant's account of the incident, even absent

Taylor's explanations, was too illogical and inconsistent to

be believed, See Initial Decision at 16. The

administrative judge's explained credibility determinations

regarding the appellant's and Taylor's testimony are

entitled to the Board's deference and we will not disturb

them. See Jackson v. Veterans Administration, 768 F.2d

1325, 1331 (Fed. Cir. 1985) ; HiUen v. Department of the

Army, 35 M.S.P.R. 453, 458 (1987).
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The penalty of removal is reasonable,

Whenever the agency's action is based upon multiple

charges and specifications, some of which are not sustained,

the Board will carefully consider whether the sustained

charges and specifications merit the penalty imposed. See

Sternberg v. Department of Defense, 52 M.S.P.R. 547,

559 (1992)? Willis, 52 M,S.P.R. at 13? Flanagan v.

Department of the Array, 44 M.S.P.R. 378, 382 (1990). We

have not sustained the specification that the appellant

falsified Stewart's November 10, 1992 time record.

Considering the effect of the November 10 specification on

the penalty, however, we find that the specification

constituted a very minor portion of the agency's case

because 24 similar specifications remained proven under the

falsification charge, and the misconduct charge was

sustained as well. Therefore, the reduction of the

falsification charge by removing the November

10 specification does not diminish the gravity of the

appellant's sustained misconduct, and we conclude, for the

reasons below, that the removal penalty is well within the

bounds of reasonableness. 5ee Willis, 52 M.S.P.R. at 13.

The appellant argues that the removal penalty is

unreasonable even if she did engage in the sustained

misconduct. She contends that; She has 26 years of

employment with the agency, which the administrative judge

misconstrued as only 18 years of service? performance

difficulties that she experienced in 1989 should not have
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been considered by the administrative judge; she did not

gain financially as a result of her falsification? and a

suspension is the maximum reasonable penalty for her

offenses. See PHF, Tab 1 at 15-17.

The administrative judge considered the deciding

official's testimony that, although the appellant had no

prior disciplinary record, her length of service was an

aggravating factor because she should have been aware of the

seriousness of her offenses as a long-term employee, she was

recently on a performance improvement plan and had been

rated the equivalent of "'minimally successfuls* and her

misconduct had irreparably breached the agency's trust and

confidence in her. See Initial Decision at 21. The

administrative judge found that, despite the appellant's

years of service, the sustained charges were particularly

serious because they directly impacted on the agency's

ability to accomplish its mission, the appellant was e

high-level supervisor, she had breached her fiduciary

duties, and the agency no longer had trust and confidence in

her. Id. at 21-22. The administrative judge determined

that the agency properly considered the relevant mitigating

factors in this appeal and found that the penalty of removal

was within the bounds of reasonableness. Id. at 22.

The appellant's arguments do not warrant disturbing the

agency's penalty determination. The Board has held that

removal for falsification of government documents promotes

the efficiency of the service because such falsification
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raises serious doubts regarding the employee's honesty and

fitness for employment, and her reliability and

trustworthiness. See Hamilton v* Department of the Air

Force, 52 M.S.P.R. 45, 47 (1991), aff'd, No. 92-3245 (Fed.

Cir. Oct« 15, 1992) (Table)? Jackson v. £7.S. Postal Service,

48 M«S,P.R. 472, 476 (1991). Although the record contains

evidence that the appellant does have a total of

26 years of Federal service, see JAF, Tab 9, Subtab 1, we

recognise that her length of service is only one of several

factors relevant to the penalty determination, and we note

that, contrary to the appellant's assertion, her work

performance was a proper consideration for the agency and

the administrative judge. See Douglas v. Veterans

Administration, 5 M.S.P.R. 280, 305 (1981). Further, while

the Board considers the absence of any personal financial

gain to be a mitigating factor in cases involving

falsification, see Jacksont 48 M.S.P.R. at 477, we find that

the appellant*B continuous intentional falsification of the

agency's time records to supplement her daughter's income

greatly diminishes the viability of her contention that the

penalty should be mitigated because she realized no personal

gain from her falsification* See Douglas, 5 M.S.P.R.

at 305*

Finally,/ the appellant argues that a suspension is the

or0.y reasonable penalty in this appeal, citing Schoef/ler v.

Department of Agriculture, 47 M«S.P.R. 80, vacated in part

on other grounds, 50 M.S.P.R. 143 (1991). See PRF, Tab 1 at
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16-17. However, this appeal is not analogous to Schoef£lerf

because the appellant's 24 sustained specifications of

falsification extended over a period of approximately

9 months, see Initial Decision at 3-4, while in Schoeffler

the employee's falsification consisted of a single incident

that resulted in part from a common but improper method of

computing travel time within the employee's agency. See

Schoeffler, 47 M.S.P.R. at 90-91. Further, the Board found

in Schoeffler that the employee was "excellent* or "fully

successful* in his past performance, his offense did not

cause specific harm to his ability to perform or to the

agency's mission, and there was little indication that his

conduct affected his working relationship with his

superiors, circumstances that are not present in this

appeal. JcL at 89-90. Thus, we will not consider this

argument further.

Accordingly, we sustain the agency's selection of the

penalty of removal.

ORDER

This is the final order of the Merit Systems Protection

Board in this appeal. See 5 C.F.R. § 1201.113(c).

NOTICED TO APPELLANT

You have the right to request further review of the

Board's final decision in your appeal.
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Discrimination Claims; Administrative Review

You may request the Equal Employment Opportunity

Commission (EEOC) to review the Board's final decision on

your discrimination claims. See 5 U.S.C. § 7702{b)(l). You

must submit your request to the BEOC at the following

address;

Equal Employment Opportunity Commission
Office of Federal Operations

P. 0. Box 19848
Washington, DC 20036

You should submit your request to the EEOC no later than

30 calendar days after receipt of this order by your

representative, if you have one, or receipt by you

personally, whichever receipt occurs first. See 5 U.S.C.

§ 7702(b)(1).

Discrimination and Other Claims: Judicial Action

If you do not request review of this order on your

discrimination claims by the EEOC, you may file a civil

action against the agency on both your discrimination claims

and your other claims in an appropriate United States

district court* See 5 U.S.C. § 7703(b)(2). You should file

your civil action with the district court no later than

30 calendar days after receipt of this order by your

representative, if you have one, or receipt by you

personally, whichever receipt occurs first. See 5 U.S.C.

§ 7703(b)(2). If the action involves a claim of

discrimination based on race, color, religion, sex, national
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origin, or a handicapping condition, you may be entitled tc

representation by a court-appointed lawyer and to waiver of

any requirement of prepayment of feesf costs, or other

security. See 42 U.S*C. § 20QOe5(f); 29 U,S.C. § 794a.

Othgir Claims; Judicial Review

If you chocs© not to seek review of the Board's

decision on your discrimination claims, you may request the

United States Court of Appeals for the Federal Circuit to

review the Board's final decision on other issues in your

appeal if the court has jurisdiction. See 5 U.S.C.

§ 7703(b)(l}«. You must submit your request to the court at

the following address:

United States Court of Appeals
for the Federal Circuit
717 Madison Place, N.W.
Washington, DC 20439

The court must receive your request for review no later than

30 calendar days after receipt of this order by your

representative, if you have one, or receipt by you

personally, whichever receipt occurs first. See 5 U.S.C.

§ 7703

FOR THE BOARD:
Ro>rt E . Baylor
clerk of tfei Board

Washing ton f D.C.


